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1. MARITIME AND
S H I P P I N G L E G I S L AT I O N
A N D R E G U L AT I O N
1.1 Domestic Laws Establishing the
Authorities of the Maritime and Shipping
Courts

The Indonesian Maritime Court, or Mahkamah
Pelayaran, is regulated under Law No 17 of 2008
regarding Shipping, as amended by Law No 11
of 2020 regarding Job Creation (the “Shipping
Law”). The Shipping Law defines the Maritime
Court as a panel of experts that is responsible
to, and under, the Ministry of Transportation.
The court has the authority to conduct followup investigations of shipping accidents and to
enforce a professional code of ethics and competence for ship Masters/officers after a preliminary examination by the harbourmaster. The
Maritime Court also has the authority to examine
collisions between commercial ships and state
ships, as well as state ships and warships. Nevertheless, the Maritime Court is not considered
as a juridical court within the framework of Indonesia’s legal system, and at most is only able to
issue administrative sanctions.
Moreover, both the Shipping Law and the Indonesian Commercial Code (ICC) provide that maritime claims may also be submitted to the Indonesian district courts. Common maritime claims
include maritime casualties and collisions, cargo
claims and passenger claims.

1.2 Port State Control

Pursuant to Article 218 of the Shipping Law, a
harbormaster (syahbandar) has the authority to
conduct seaworthiness and safety inspections
of Indonesian-flagged ships. Harbourmasters
can also conduct these inspections on foreignflagged ships at Indonesian ports. Among their
powers, harbourmasters have the authority to
inspect vessels and seek information for the pur-

pose of gathering evidence in relation to marine
casualties.
Specifically, regarding port state control, Minister of Transportation (MOT) Regulation No 119 of
2017 regarding Foreign Ship Safety and Safety
Check Officers (“MOT Reg 119/2017”) defines
“port state control” as state supervision of the
seaworthiness and safety of foreign ships entering ports to ensure the fulfilment of requirements
implemented by harbourmasters.
In general, port state control officers, appointed
by the harbourmaster, have the power to detain
and delay the departure of a ship when the ship’s
disobedience of the aforementioned requirements threatens the safety of the ship, human
lives and/or the maritime environment. Indonesia’s port state control system has been put in
place in reference to the Memorandum of Understanding on Port State Control in the Asia-Pacific Region (the “Tokyo MOU”), to which Indonesia
is a signatory, and the Tokyo MOU is specifically
mentioned within MOT Reg 119/2017.
Port state control officers do not have any
authority over marine casualties such as grounding, pollution or wreck removal. According to
Government Regulation No 30 of 2021, shipowners are responsible to manage grounding
and wreck removal. However, if within 180 days
since the collision the ship-owner has not carried out the wreck removal, the removal must be
carried out by the MOT, at the expense of the
owner of the wreck. If the position of the wreck
and/or its cargo is disrupting the operation of the
port and/or polluting the maritime environment,
the harbourmaster may order the ship-owner
immediately to lift or get rid of the wreck and/
or its cargo.
Additionally, as written in Section 3.1 of the
Tokyo MOU, the authority of port state control
officers in connection with pollution matters is
4
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limited to inspecting a ship’s Master or crew and
their readiness to prevent pollution.
Indonesia recently succeeded in fulfilling the
white list criteria for the Tokyo MOU, which
should help reinforce shipping safety and security in Indonesian waters.

1.3 Domestic Legislation Applicable to
Ship Registration

Indonesia’s Shipping Law provides that an Indonesian vessel’s legal status is only valid if the
vessel has already been registered in a certain
jurisdiction. Pursuant to MOT Regulation No
PM 39 of 2017 regarding the Registration and
Nationality of Vessels (“MOT Reg 39/2017”),
vessel registration includes the registration of
the following:
• ownership rights;
• granting of mortgages; and
• other proprietary rights (such as bareboat
charters and leasing).
The MOT has appointed the Director General of
Sea Transportation to oversee this process.

1.4 Requirements for Ownership of
Vessels

In Indonesia, the operation or use of a vessel
requires registration and licensing. The owner
of a vessel can register the vessel in Indonesia
with a Vessel Title Transfer and Registrar Official (Pejabat Pendaftar dan Pencatat Balik Nama
Kapal) appointed by the MOT. For a vessel to
be registered, it must have a minimum of seven
gross tonnage (GT) and be owned by an Indonesian citizen or an Indonesian legal entity that
is majority Indonesian owned. Article 7 of MOT
Reg 39/2017 provides that the following documents must be submitted for vessel registration:
• proof of title on the vessel;
• identity of the vessel owner;
5

• taxpayer registration number (Nomor Pokok
Wajib Pajak);
• tonnage certificate (Surat ukur);
• proof of payment for the transfer of title (balik
nama); and
• power of attorney (if an application is submitted by a proxy).
The vessel registration application is submitted
online through the Electronic Vessel Registration
System (Sistem Pendaftaran Kapal Elektronik, or
SPKE) and within three working days the Vessel
Title Transfer and Registrar Official will examine
the application to ensure the completeness of
the documents. A minutes of vessel registration will be issued if the requirements described
above have been satisfied. As stipulated by
Article 11 (1) of MOT Reg 39/2017, the vessel
owner will then receive a grosse vessel registration deed.

1.5 Temporary Registration of Vessels

MOT Reg 39/2017 permits the temporary registration of vessels that are under construction in
Indonesia or abroad. This temporary registration
will be made in the form of a temporary registration certificate. The certificate will only be issued
when construction of the hull, main deck and the
entire superstructure has been completed.
Article 160 of the Shipping Law prohibits the
dual registration of vessels.

1.6 Registration of Mortgages

Vessel mortgages in Indonesia fall under the
authority and jurisdiction of the Ministry of
Transportation. Pursuant to Articles 28 and 29
of MOT Reg 39/2017, the beneficiaries for vessel mortgages may be Indonesian or foreign
citizens, banks and financing or non-financing
institutions (both national and international). Vessel mortgages will only be granted following the
submission of an application to a Vessel Registrar, accompanied by the following documents:
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• credit/loan agreement;
• original grosse of vessel registration deed or
grosse deed of the vessel’s title transfer; and
• power of attorney in notarial deed form (if
such registration is registered by a proxy).
Following execution of the vessel mortgage
deed by the mortgagor, the mortgagee and the
Ministry of Transportation official, Article 31
of MOT Reg 39/2017 provides that the Vessel
Registrar will then hand over a grosse mortgage
deed as well as the vessel registration grosse
deed or vessel transfer of title grosse deed to
the mortgagee.
Pursuant to Article 33 of MOT Reg 39/2017, the
assignment of a mortgage on a vessel requires
preparation of a deed of assignment of vessel
mortgage. The receiver of the assignment of a
vessel mortgage must submit an application to
the Vessel Title Transfer and Registrar Official
where the vessel is registered through SPKE.
The following original documents are required
for the application:
• proof of assignment of mortgage;
• original grosse of vessel registration deed or
grosse deed of the vessel’s title transfer; and
• grosse deed of mortgage on vessels.

1.7 Ship Ownership and Mortgages
Registry

Pursuant to Article 43 of MOT Reg 39/2017, the
registration or documentation of ships shall be
recorded within a daily register, master register
and central register, where the master register
will also be open to the public. Furthermore, the
MOT has established SPKE, an online system
on which ship ownership and registration can
be viewed and accessed by the public. An application to the relevant Vessel Title Transfer and
Registrar can be made to obtain a vessel legal
status statement letter that indicates whether a
vessel has been imposed with a mortgage.

2 . M A R I N E C A S U A LT I E S
AND OWNERS’ LIABILITY
2.1 International Conventions: Pollution
and Wreck Removal

Indonesia has ratified the International Convention on Civil Liability for Oil Pollution Damage of
1969 (CLC) and the Protocol of 1992 to Amend
the CLC, by way of Presidential Decree No 8 of
1978 and Presidential Decree No 52 of 1999,
respectively.
Indonesia ratified the International Convention
for the Prevention of Pollution from Ships of
1973, as modified by the Protocol of 1978 relating thereto and by the Protocol of 1997, through
Presidential Decree No 46 of 1986 and Presidential Regulation No 29 of 2012. And in 2014,
Indonesia ratified the International Convention
on Civil Liability for Bunker Oil Pollution Damage, 2001 through Presidential Regulation No
65 of 2014.

2.2 International Conventions: Collision
and Salvage

Indonesia has ratified the 1972 International
Regulations for Preventing Collisions at Sea, by
way of Presidential Decree No 50 of 1979, but
has not ratified the Convention for the Unification of Certain Rules of Law with respect to Collisions between Vessels. Furthermore, liability in
the event of ship collisions is also regulated by
the ICC.
Article 535 of the ICC provides that if a vessel
collision occurs due to an accident, an act of
force majeure, or if there is doubt concerning the
cause of the collision, damages shall be borne
by those who have suffered losses. Pursuant to
Article 536 of the ICC, if a vessel collision is the
fault of one of the colliding vessels, the damages shall be borne by the vessel entrepreneur
(pengusaha kapal) who has committed the fault.
Nevertheless, as stated in Article 537 of the ICC,
6
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if a vessel collision occurs due to the fault of
both colliding vessels, the liability of each party
will be proportionate to the fault committed. A
judge appointed by the party claiming indemnity will establish the extent of this liability. If the
judge fails to establish the extent of the liability,
the proportion of liabilities will be equal for both
parties.

3. CARGO CLAIMS

Indonesia has not yet ratified the 1989 International Convention on Salvage or any other protocols or conventions on salvage. It has enacted
MOT Regulation No 71 of 2013 regarding Salvage and/or Underwater Works, as last amended by MOT Regulation No 38 of 2018 regarding
the Second Amendment of MOT Regulation No
71 of 2013 regarding Salvage and/or Underwater Works. This regulation provides that loss or
damage to the skeleton of ships and their goods
is the liability of the ship’s owner, as are any fees
that arise.

3.2 Title to Sue on a Bill of Lading

2.3 1976 Convention on Limitation of
Liability for Maritime Claims

Indonesia has not ratified the 1976 Convention
on Limitation of Liability for Maritime Claims.
Maritime claims are currently regulated by the
ICC and are defined in Article 223 of the Shipping Law. The ICC provides a limitation of liability depending on the context and nature of the
event (eg, ship collision, marine cargo damage).

2.4 Procedure and Requirements for
Establishing a Limitation Fund

Indonesian laws and regulations do not specify
the form, amount or procedures for a limitation fund. In practice, a shipper may request
the owner of a vessel to provide a deposit in
the form of cash with the intention of using the
deposit as a limitation fund.

7

3.1 Bills of Lading

Indonesia has not ratified any international conventions concerning bills of lading, including the
Hague, Hague–Visby, Hamburg and Rotterdam
Rules. As such, carriage by sea and bills of lading are regulated by the ICC.
As stated in Article 510 of the ICC, the lawful
bearer of the bill of lading has the title to sue.
This can be seen as the shipper, the consignee,
or a notified party.

3.3 Ship-Owners’ Liability and
Limitation of Liability for Cargo
Damages

To date, Indonesia has not ratified any relevant
international conventions for marine cargo
claims. The liability of ship-owners for cargo
damage is generally regulated within the applicable contract or agreement between the parties.
Furthermore, Article 468 of the ICC provides that
a carrier must compensate for losses or damages that arise as a result of the failure of delivery of
goods due to damage, wholly or partially, unless
it can be proven that the non-delivery of goods
is as a result of a force majeure event that could
not have been prevented. Therefore, rather than
the ship-owner, it is the carrier that should be
responsible for any cargo damage.
If the ship-owner is not the actual or contractual
carrier for cargo, it can be understood that they
may not be liable, as they will not be bound by
any contract relating to cargo damage with the
owners of the cargo.

3.4 Misdeclaration of Cargo

As stipulated by Article 479 of the ICC, a carrier
can establish an indemnification or compensation claim for a misdeclaration of cargo by the
shipper. Regarding court judgments, please note
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that Indonesia does not adopt the stare decisis principle, meaning different courts have the
discretion to interpret cases and the applicable
underlying laws.

3.5 Time Bar for Filing Claims for
Damaged or Lost Cargo

Pursuant to Article 741 of the ICC, there is a
one-year limit for the submission of claims for
damaged or lost cargo. This time limit will be
calculated after the voyage has been completed
or after the vessel has failed to arrive at the designated location where the cargo was meant to
be delivered, within one year after the start of
the voyage.

4. MARITIME LIENS AND
SHIP ARRESTS
4.1 Ship Arrests

Indonesia is a signatory to the 1999 International
Convention on Arrest of Ships, but it has not
ratified the convention into law, and it is thus
not yet enforceable in Indonesia. Nevertheless,
ship arrests are regulated by the Shipping Law.
Pursuant to Article 222 of the Shipping Law, ship
arrests may be carried out by harbourmasters
after a written court order if the ship is connected to a criminal or civil claim. Article 223 of
the Shipping Law provides that the detention of
ships in connection with a maritime civil claim
may take place in the event of the following:
• loss or damage due to the operation of a
ship;
• loss of life or fatal injury that occurs on land
or in the water or sea due to the operation of
a ship;
• damage to the environment, ship or cargo
due to salvage operation activities or an
agreement on salvage;
• damage or threat of damage to the environment, coastline or other interests caused by a

ship, including costs needed to take measures to prevent damage to the environment,
ship or cargo, as well as for the recovery of
the environment as a result of the damage
caused;
• costs or expenses relating to lifting, removal
or repair, or relating to the ship, including
costs of rescue of the ship and the ship’s
crew;
• costs for the use, operation or rental of a ship
as set forth in a charterparty or otherwise;
• transportation costs for cargo or passengers
on board a ship, as set forth in a charterparty
or otherwise;
• loss or damage to cargo, including trunks/
suitcases, transported on board a ship;
• loss and damage to a ship and cargo due to
an accident at sea (general average);
• towage costs;
• pilotage costs;
• costs of goods, equipment, ship supplies, fuel
oil or bunker, or ship tools, including containers provided for service purposes and ship
supplies for the operation, upkeep, rescue or
maintenance of the ship;
• costs of construction, reconstruction or
reconditioning, repair, alteration or completing
ship supplies;
• fees for port, canal, dock, harbour, shipping
lane and/or other levies;
• salaries and other payables for a ship’s
captain, officers, crew members and others
employed on board a ship, including repatriation and social insurance costs for their
interests;
• financing or disbursements incurred for the
interest of the ship on behalf of the ship’s
owner;
• insurance premium (including “mutual insurance call”) for the ship payable by the ship’s
owner or charterer without the ship’s crew or
bare boat (demise charterer);
• commission, fees, broker or agency fees
payable relating to the ship on behalf of the
8
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ship’s owner without the ship’s crew (demise
charterer);
• costs of a dispute related to the ownership
status of the ship;
• costs of a dispute between the co-owners of
a ship related to the operation and revenue or
mining products of the ship;
• a mortgage fee on a ship or other encumbrance of a similar nature on the ship; and
• costs of a dispute caused by a ship sale
agreement.

Pursuant to Article 66 of the Shipping Law, the
payment of maritime receivables will be prioritised over the payment of pledges, mortgages
and registered receivables. In the absence of
prioritised receivables or maritime liens, a party
may file a civil claim to the relevant district court.

As of this writing, there are no implementing
ministerial regulations regarding the procedures
for the detention or arrest of ships as described
above.

4.3 Liability in Personam for Owners or
Demise Charterers

4.2 Maritime Liens

In Indonesia, maritime liens are referred to as
prioritised maritime receivables, in which a party
may exercise a maritime lien for claims to receivables where ships or vessels will act as a security. Indonesia has also ratified the International
Convention on Maritime Liens of 1993, by way of
Presidential Regulation No 44 of 2005. Furthermore, Article 65(2) of the Shipping Law states
that maritime receivables include the following:
• payment of wages and costs, and other payments to the Master and crew of the vessel,
including repatriation costs and social insurance contributions to be financed;
• payment for the death or medical expenses
for bodily injuries in relation to the operation
of the vessel both at land and at sea;
• payment for the salvage of the vessel;
• payment of port fees or other shipping routes
and pilotage fees; and
• any losses that arise from physical loss or
damage caused by the operation of the vessel, other than loss or damage to the cargo,
container and passenger baggage.

9

Maritime claims are defined in the elucidation
of Article 223 of the Shipping Law as being in
accordance with provisions regarding the arrest
of ships, as described in 4.1 Ship Arrests.

In the case of a civil claim relating to a maritime
claim, Article 223 of the Shipping Law stipulates
that a ship can be detained without a lawsuit
process. However, to the best of the authors’
knowledge, this has never occurred in practice,
and both civil and criminal matters must go
through the process of obtaining a court order
to determine that a liability has been established.
After a court order is obtained, the harbourmaster may carry out the arrest of the vessel.

4.4 Unpaid Bunkers

Pursuant to Article 223 of the Shipping Law, the
cost of bunkers and bunkering activities may be
a basis for maritime claims, and thus can lead
to the arrest of a vessel. Indonesian law does
not provide any further regulations on the difference between a contractual supplier or an actual
supplier for unpaid bunkers. As vessel arrest will
take place as a result of a court order, the contractual supplier, actual supplier or whomever is
the aggrieved party may ask the courts to issue
an arrest warrant to the harbourmaster.
If bunkers are supplied to a chartered vessel, it
is possible that the bunker supplier may not be
able to submit a claim to arrest the vessel, as the
charterer is not seen as the owner of the vessel.
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4.5 Arresting a Vessel

As discussed in 4.1 Ship Arrests, pursuant to
Article 222 of the Shipping Law, the arrest of
vessels may be carried out by the harbourmaster
at the relevant port, pursuant to a court order. As
ship arrest may be carried out based on criminal
or civil maritime claims, reference must be made
to the confiscation of assets within civil or criminal proceedings.
As stated in Article 1(16) of the Indonesian Criminal Procedural Code (Kitab Undang-Undang
Hukum Acara Pidana, or KUHAP), the confiscation of assets will be carried out by an investigator where there will be a seizure of movable or
immovable, tangible or intangible assets to be
used for evidence in an investigation, prosecution and proceeding. Article 39 of the KUHAP
provides that certain assets may be seized if
they are directly used to conduct a crime or to
prepare for the same, if they are used to prevent
a criminal investigation, or if they are directly
related to a crime.
Nevertheless, as described above, Indonesia
has not issued any regulations regarding the
formalities or procedures for the arrest of a vessel. The law is also silent on the need for security
deposits in the context of ship arrests. Furthermore, neither the Indonesian Civil Procedural
Law nor Supreme Court decisions have provided
any guidelines or requirements for ship arrests.
As a result, the authority of the harbourmaster
or the courts remains unclear.
On the matter of powers of attorney or notarisations, in general, to act on behalf of foreign parties who are located outside Indonesia, the claim
petitioner will be required to obtain a power of
attorney, and be notarised and consularised at
a local Indonesian embassy.

4.6 Arresting Bunkers and Freight

Indonesian law does not provide any explicit
regulation on the arrest of bunkers or freight.
Nevertheless, pursuant to Article 223 of the
Shipping Law, costs related to bunkers may be
seen as a maritime claim, and thus arrest of a
vessel due to its bunkers or freight should be
executed through a court order.

4.7 Sister-Ship Arrest

Indonesia’s Shipping Law does not contain any
provisions concerning the arrest of sister-ships
or associated ships.

4.8 Other Ways of Obtaining
Attachment Orders

Parties can obtain attachment orders by filing
a civil claim to the district court. During the civil
proceeding, the plaintiff may file an attachment
order petition with the Chairman of the court for
seizing the defendant’s assets to obtain security.
By applying for this confiscation, it is possible
for the plaintiff to request the seizure of all the
ships possessed by a ship-owner acting as the
defendant in the civil claim.

4.9 Releasing an Arrested Vessel

As discussed in 4.5 Arresting a Vessel, Indonesia does not have any implementing regulations
that govern the procedures for vessel arrests. As
a result, the release of arrested vessels is akin to
the confiscation of assets, conservatory attachment or detainment. And, as noted, vessels are
arrested based on a court order, so the release
will only be carried out based on a court decision.
Indonesia does not recognise the concept of
using securities or guarantees in exchange for
the arrest or seizure of assets. As mentioned
above, the release of arrested vessels will only
take place upon the resolution of the claim or
through the revocation of the arrest via a court
order. Thus, the use of a clubs letter of indemnity
10
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or a foreign bank’s bank guarantee may not be
accepted by the court.

4.10 Procedure for the Judicial Sale of
Arrested Ships

As discussed in 4.5 Arresting a Vessel and
4.9 Releasing an Arrested Vessel, there is an
absence of regulations on the procedure for the
arrest of ships. The judicial sale of ships will
typically take place upon the enforcement of a
final and binding court decision. In such case, a
petition must be filed with the courts to execute
the decision. If the execution order is not carried out, the State Auction Office will carry out a
judicial sale in the form of an auction. The costs
for such auction may vary depending on the district court.
Additionally, there are no detailed regulations or
guidelines regarding the maintenance of assets
during the period of arrest. However, the arrest
of the vessel itself will be carried out by the relevant port authority.
Referring to Article 316 of the ICC, the following
claims are seen to have priority rights for the
proceeds of auction sales:
• costs for execution; ie, confiscation/seizure
for judicial sale (biaya sita-lelang);
• claims for the captain and crew of ships arising from labour agreements;
• fees for assistance, sea guides and signage,
ports, and other shipping costs; and
• collision claims.
Article 316a of the ICC provides that claims
or receivables with priority rights as described
above will take precedence over mortgages.

4.11 Insolvency Laws Applied by
Maritime Courts

Law No 37 of 2004 regarding Bankruptcy and
Postponement of Debt Settlement Obligation
11

(the “Indonesian Bankruptcy Law”) is analogous
to Chapter 11 of the United States Bankruptcy
Code. The Indonesian Bankruptcy Law regulates
the reorganisation of a company to allow it to
continue business while simultaneously paying
its debts to its creditors.
As discussed in 1.1 Domestic Laws Establishing the Authorities of the Maritime and
Shipping Courts, the authority of Indonesia’s
Maritime Court is limited to the inspection of ship
accidents and enforcement of ethical codes for
captains and officers. Therefore, under Article
222 of the Shipping Law, the arrest of a vessel
will be ordered by the district court (Pengadilan Negeri), whereas the competent bankruptcy
court in Indonesia is the Commercial Court (Pengadilan Niaga). However, Articles 242 and 245
of the Indonesian Bankruptcy Law prohibit the
arrest of the vessel and judicial sales by the owners during “Chapter 11” proceedings before the
Indonesian Commercial Court.

4.12 Damages in the Event of Wrongful
Arrest of a Vessel

Indonesia is a party to the International Convention on Arrest of Ships, 1999 but has not ratified
it into law. As discussed in 4.5 Arresting a Vessel and 4.9 Releasing an Arrested Vessel, the
lack of regulations concerning the procedure for
vessel arrest results in uncertainty in the event of
a wrongful arrest. If a party intends to get indemnified or obtain damages due to wrongful arrest,
it will have to file a claim or lawsuit to the district
court. The judges at the district court will determine whether to order payments for the wrongful
arrest, using their discretionary authority.
It is important to note that Article 223 of the
Shipping Law does elaborate on the circumstances that constitute maritime claims that may
be submitted to the courts, as described in 4.1
Ship Arrests.
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5 . PA S S E N G E R C L A I M S
5.1 Laws and Conventions Applicable
to the Resolution of Passenger Claims

Indonesia has not ratified any international conventions regarding the resolution of passenger
claims, including the Athens Convention relating
to the Carriage of Passengers and their Luggage
by Sea of 1974. However, Article 522 of the ICC
stipulates that the carrier is required to compensate passengers for losses suffered because
of the voyage. The losses caused by the passengers themselves are not within the scope of
this compensation. If an injury results in death,
the compensation shall be made to the spouse,
children and parents of the deceased. If passengers are transported based on an agreement
with third parties, Article 522 of the ICC provides
that the carrier will be responsible to the third
party, the passenger and their heirs.
According to Article 741 of the ICC, the time limitation for filing a claim is one year after the arrival
of the vessel, or if the vessel did not arrive at the
destination, one year after the commencement
of the transport to the place where the passengers were to be unloaded.
The available limitation on liabilities for owners
who are also the carrier of the vessel applies if
the loss is caused by injuries sustained by the
passengers transported by that vessel.
Article 525 of the ICC limits the responsibility of
the owners to pay only 50 gulden per cubic metre
of the net content of the vessel. However, if the
vessel is mechanically operated, such amount
of payment shall be calculated according to the
net content of the vessel that is deducted from
the gross contents for the space occupied by
the propulsion apparatus. Fifty gulden is used as
the ICC was enacted during the Dutch occupation of Indonesia and has not been amended. In
practice, the damages are usually determined

by judges through court decisions. If the goods
carried by the passengers or their heirs suffer
losses, the carrier will be wholly liable if such
damage was caused intentionally or if damage
occurred as a result of a material or significant
offence carried out by the carrier.

6. ENFORCEMENT OF LAW
AND JURISDICTION AND
A R B I T R AT I O N C L A U S E S
6.1 Enforcement of Law and
Jurisdiction Clauses Stated in Bills of
Lading

Indonesian courts will recognise and enforce
law and jurisdiction clauses in bills of lading, as
long as the bill of lading fulfils the requirements
under Article 1320 of the Indonesian Civil Code
(the “Civil Code”) for a legitimate contract under
Indonesian law. Under Article 1320, a legitimate
contract requires:
• the free consent of the parties;
• the legal capacity of the parties to conclude
an agreement;
• an object of the contract that is defined or
specific; and
• a lawful purpose or admissible cause.
The freedom of contract principle under Article
1338 of the Civil Code shall apply to a bill of
lading if the requirements for a legitimate contract are met. This principle allows the parties
to choose the law applicable to their contract
and the jurisdiction to settle any disputes arising
from the contract.
The implementation of such principle has also
been applied in a Supreme Court decision in
January 1986. As such, the freedom of contract
principle is recognised and utilised by Indonesian courts as a basis to adhere to the parties’
choice of law. In the 1986 Supreme Court deci12
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sion, the bill of lading of the parties contained the
following statement: “The contract evidenced
hereby or contained herein shall be governed
by English Law. Any claim or other dispute thereunder shall be solely determined by the English
Court, unless...” The Court concluded that by
this agreement, the dispute will be decided by
a court in England according to English law,
thus the Indonesian courts are not authorised
to examine and adjudicate this dispute.

6.2 Enforcement of Law and Arbitration
Clauses Incorporated into a Bill of
Lading

As discussed in 6.1 Enforcement of Law and
Jurisdiction Clauses Stated in Bills of Lading,
the courts shall recognise and enforce a law and
arbitration clause in a bill of lading as long as the
bill is a legitimate contract as defined by Article
1320 of the Civil Code. The courts shall consistently uphold the principle of freedom of contract
even when it is in relation to a charterparty.
Additionally, pursuant to Article 1 No 3 of Law
No 30 of 1999 regarding Arbitration and Alternative Dispute Resolution (the “Indonesian Arbitration Law”), an arbitration clause within a written agreement is considered a valid arbitration
agreement. Furthermore, Article 3 of the Indonesian Arbitration Law explicitly states that the
courts do not have the authority to adjudicate
matters governed by an arbitration agreement.
The existence of an arbitration clause in a bill of
lading automatically removes the courts’ jurisdiction over the dispute.

6.3 New York Convention on the
Recognition and Enforcement of
Foreign Arbitral Awards

The 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(the “New York Convention”) was ratified by
Indonesia on 5 August 1981 and therefore is

13

applicable. Other than that, the Indonesian Arbitration Law shall apply in the case of arbitration.

6.4 Arrest of Vessels Subject to Foreign
Arbitration or Jurisdiction

Article 222 of the Shipping Law regulates that
the courts will only order an arrest of a vessel or
on attachment where the relevant claim is subject to a court order. However, Indonesia is a
signatory to the New York Convention and as
further confirmed by Article 66 of the Indonesian Arbitration Law, this participation enables
overseas arbitration decisions to be enforced
in Indonesia, which includes an attachment or
an arrest of a vessel. Nonetheless, this is only
possible if the arbitration award is issued by an
arbitration institution in a contracting state of
the New York Convention. In order to request an
execution of an international arbitration award
in Indonesia, Article 67 of the Indonesian Arbitration Law regulates that the relevant party or
its proxy must file a request of execution to the
Registrar of the Central Jakarta District Court.
When the relevant claim is subject to a foreign
jurisdiction clause that gives rise to a decision
by a foreign court, such claim is prohibited from
being executed in Indonesia. Therefore, the court
will not order an arrest of a vessel or attachment.
This is consistent with Article 436 of the Indonesian Regulations on Legal Proceedings (Reglement op de Rechtvordering, or RV), which state
that “the execution of a foreign district court’s
decision cannot be implemented, unless a law
provides otherwise, or at least in order to be
implemented it is necessary to file a new lawsuit using the foreign district court’s decision as
evidence for reconsideration by the competent
court.” This provision is a confirmation of the
interpretation of Article 222 of the Shipping Law,
whereby the “court order” stated thereunder
shall refer to an Indonesian court order.
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Thus, the available alternative in this situation is
to resubmit the claim to an Indonesian district
court and utilise the obtained foreign court decision to persuade the court to decide in favour of
the claimant.

6.5 Domestic Arbitration Institutes

There is no Indonesian domestic arbitration institute that specialises in maritime claims. However, maritime claims can be settled through the
Indonesian National Arbitration Center (Badan
Arbitrase Nasional Indonesia, or BANI), an independent arbitration institution in Indonesia, if
agreed by the parties.

6.6 Remedies where Proceedings
are Commenced in Breach of Foreign
Jurisdiction or Arbitration Clauses

When such court proceedings are commenced
in Indonesia, the relevant party can file an objection to the court on the basis of Article 11 of
the Indonesian Arbitration Law, which explicitly
prohibits the courts from adjudicating in disputes that are validly governed by an arbitration
clause.
However, when the proceeding commences outside the jurisdiction of Indonesia, Indonesian law
does not provide any remedy or injunction to
restrain such court proceedings.

7. SHIP-OWNER’S INCOME
TA X R E L I E F
7.1 Exemptions or Tax Reliefs on the
Income of a Ship-Owner’s Companies

The income of a ship-owner’s companies in
Indonesia may receive an exemption on Article
22 income tax (ie, income tax arising from the
export and import of goods) or value added tax
(VAT) on the importation of a transportation or
fishing vessel, under the condition that the vessel owner holds a Sea Transportation Company

Business Licence (SIUPAL), which has recently
been replaced with a Sea Transportation Business Standard Certificate (Sertifikat Standar
Usaha Angkutan Laut, or “Standard Certificate”), which will be elaborated on in 9.1 Other
Jurisdiction-Specific Shipping and Maritime Issues. Generally, Article 22 income tax
is imposed on government-owned and private
business entities that carry out export, import
and re-import trading activities.
Other than that, a VAT exemption may be implemented depending on the services generated
by certain national water transportation companies. However, Indonesia provides no optional
tonnage tax on the income of a ship-owner’s
companies.

8 . I M P L I C AT I O N S O F T H E
C O R O N AV I R U S PA N D E M I C
8.1 COVID-19-Related Restrictions on
Maritime Activities

In response to COVID-19, the Indonesian government’s Director General of Maritime Transportation issued Circular Letter No SE 13 of
2020 regarding the Restriction of Passengers on
Ships, Transport Logistics and Port Services during the Emergency Management of Covid-19. In
relation to the entry of vessels, only cruise ships
with foreign flags are prohibited from docking at
Indonesian ports. Cruise ships with foreign flags
applying for permission to disembark the ship’s
crew, refuelling, or refilling fresh water and supplies are permitted to carry out these activities in
the determined anchorage area during the validity period stated in the Foreign Ships Agency
Approval, or Persetujuan Keagenan Kapal Asing.
After such permitted sailing period in Indonesia
has ended, the foreign-flagged ships shall immediately leave the port.
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There is no restriction on local or foreign-flagged
cargo ships docking at Indonesian ports. Whereas, in terms of the crew, the substitution of foreign citizen crew members and the disembarkation of foreign citizenship crew members are also
prohibited at Indonesian ports.

8.2 Non-performance of a Shipping
Contract

Indonesian law does not recognise the concept
of frustration of contract. However, the Civil
Code provides an alternative concept under
Article 1254, which states that all conditions
that are intended to do something that cannot
be done, something that is contrary to morality,
or something that is prohibited by law are void
and render agreements conditioned upon them
not in effect.
Pursuant to jurisprudence, the Indonesian courts
have recognised the coronavirus pandemic as
an event of force majeure. The courts based this
categorisation of the pandemic as an event of
force majeure on Presidential Decree No 12 of
2020 regarding the Determination of Non-Natural Disasters of the Spread of Corona Virus Disease 2019 (Covid-19) as a National Disaster. This
presidential decree affirms that the government
recognises the pandemic as a force majeure
event. However, the courts are of the opinion
that the relevant party to the contract must
prove that the non-fulfilment of its obligations
was due to the implementation of government
policies related to the pandemic and that a force
majeure event does not eliminate the debtor’s
obligations, but only delays them. Therefore,
although the authors have not found any publicly
available court decision in this regard specifically relating to a shipping contract, and despite
the fact that Indonesia does not recognise stare
decisis, the COVID-19 pandemic could potentially be invoked as a force majeure defence for
non-performance of any commercial contract,
including a shipping contract.
15

In terms of contractual relief, the courts have
upheld COVID-19 relief on debt restructuring,
rescheduling and reconditioning under Financial Services Authority (OJK) Regulation No 11/
POJK.03/2020 regarding National Economic
Stimulus as a Countercyclical Policy for the
Impact of the Spread of Corona Virus Disease
2019, as amended by OJK Regulation No 48/
POJK.03/2020.

8.3 Enforcement of the “IMO 2020” Rule
Relating to Limitation on the Sulphur
Content of Fuel Oil

Indonesia, through Presidential Regulation No 29
of 2012, has ratified Annex III, Annex IV, Annex V
and Annex VI of the International Convention for
the Prevention of Pollution from Ships, 1973, as
modified by the Protocol of 1978 relating thereto
(the “MARPOL Convention”), which includes the
“IMO 2020” rule.
This IMO 2020 rule is further implemented
through Directorate General of Sea Transportation Circular Letter No UM.003/93/14/DJPL-18
regarding Limitation of Sulphur Content in Fuel
and Obligation to Deliver Fuel Consumption on
Ships, and Directorate General of Sea Transportation Circular Letter No 35 of 2019 regarding
Obligation to Use Low Sulphur Fuel and Prohibition on Transporting or Carrying Fuel that Does
Not Meet the Requirements and Management
of Waste from Exhaust Gas Recirculation from
Ships. Both of the circular letters make reference
to Annex VI of the MARPOL Convention.
In summary, the circular letters provide that as of
1 January 2020, ships sailing in Indonesian territory are required to use fuel with a sulphur content not exceeding 0.5% mass by mass (m/m).
Indonesian-flagged ships that still use fuel with
a sulphur content greater than 0.5% m/m must
be equipped with an Exhaust Gas Cleaning System (Scrubber) as approved by the Directorate
General of Sea Transportation. Nonetheless, all
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Indonesian-flagged vessels sailing internationally are prohibited from transporting or carrying
fuel with a sulphur content greater than 0.5%
m/m for the propulsion/propulsion system or fuel
for the operation of other equipment on board,
starting 1 March 2020, unless exempted pursuant to the MARPOL Convention.

8.4 Trade Sanctions

Indonesia does not recognise nor enforce
any international trade sanctions as part of its
domestic law. Indonesia also does not exert
general restrictions on specific jurisdictions from
carrying out trading activities, although it does
impose temporary export and/or import restrictions on certain products from certain jurisdictions. For example, Indonesia issued Minister of
Trade Regulation No 10 of 2020 on Temporary
Restriction on the Import of Living Animals from
the People’s Republic of China in response to
the COVID-19 pandemic, and it ratified the 1988
United Nations Convention Against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances,
through Indonesian Law No 7 of 1997.

9. ADDITIONAL MARITIME
OR SHIPPING ISSUES
9.1 Other Jurisdiction-Specific Shipping
and Maritime Issues

Vessel Business Licence
Previously, pursuant to MOT Regulation No 89
of 2018 regarding the Norms, Standards, Procedures, and Criteria for the Electronically Integrated Business Licensing System in the Sea
Transportation Sector, a SIUPAL was a required
licence for businesses in the sea transportation sector. Now, Indonesia has adopted a riskbased licensing regime where business licences
will be assessed and granted in accordance with
the risk of the business activity. With the implementation of the risk-based licensing regime, the
SIUPAL has been replaced by a Standard Certifi-

cate, pursuant to MOT Regulation No 12 of 2021
regarding Standards of Business Activities and
Products in the Implementation of Risk-Based
Business Licensing in the Transportation Sector,
which is intended to simplify the requirements
and procedures to obtain such business licence.
However, since the nomenclature of the Standard Certificate is still relatively new, there may be
discrepancies between the regulation and the
actual implementation regarding its issuance.
Vessel Certification
Besides the SIUPAL (now the Standard Certificate), there are several additional licences a
company that owns a ship shall obtain from the
Online Single Submission (OSS) system. Shipowning companies must obtain the following
commercial/operational licences:
• a Vessel Nationality Certificate (Surat Tanda
Kebangsaan Kapal);
• a Tonnage Certificate (Surat Ukur);
• a Safety Certificate (Sertifikat Keselamatan);
• a Load Line Certificate (Sertifikat Garis Muat);
• a Safe Manning Certificate (Sertifikat Pengawakan Kapal), for manned vessels;
• a Document of Compliance (Dokumen
Penyesuaian Manajemen Keselamatan), for
manned cargo vessels with a gross tonnage
equal to or larger than 500 tonnes; and
• a Safety Management Certificate (Sertifikat
Manajemen Keselamatan), for manned cargo
vessels with a gross tonnage equal to or
larger than 500 tonnes.
Foreign and locally flagged vessels operating in
Indonesia must acquire the following pollution
prevention certificates:
• an International Oil Pollution Prevention Certificate (Sertifikat Internasional Pencegahan
Pencemaran Oleh Minyak);
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• an International Air Pollution Prevention Certificate (Sertifikat Internasional Pencegahan
Pencemaran Oleh Udara); and
• an International Sewage Pollution Prevention
Certificate (Sertifikat Internasional Pencegahan Pencemaran Oleh Kotoran).
Additionally, any vessel communicating through
the radio frequency spectrum must obtain a Ship
Radio Station Certificate, according to Law No
36 of 1999 regarding Telecommunications, as
amended by Law No 11 of 2020 regarding Job
Creation and Minister of Communication and
Informatics Regulation No 9 of 2018 regarding
Provisions and Procedures on the Operation and
Licensing of Radio Frequency Spectrum.
Cabotage Principle
The Shipping Law provides that domestic sea
transportation must be carried out by an Indonesian shipping company with an Indonesianflagged vessel and Indonesian crew. The scope
of these provisions is often seen to cover most
vessels, which includes vessels in Indonesian
waters that do not engage in domestic sea
transportation. Specific types of foreign-flagged
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vessels operating in Indonesian waters for specific types of activities may be exempted from
cabotage rules as regulated under MOT Regulation No PM 2 of 2021 regarding Procedures and
Requirements for the Granting of Foreign Vessel Utilisation Approval for Activities Other than
Domestic Carriage of Passengers and/or Goods.
This regulation provides an exhaustive list of the
types of activities for which foreign vessels may
be used, namely:
• oil and gas survey;
• drilling;
• offshore construction;
• offshore operational support;
• dredging;
• salvage and underwater works;
• electricity activities (performed by power
plant vessels); and
• terminal construction.
To be able to conduct the above activities, foreign-flagged vessels must apply for an Approval
for the Use of Foreign Vessel (Persetujuan Penggunaan Kapal Asing, or PPKA) after obtaining
their SIUPAL/Standard Certificate.
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SSEK Legal Consultants is a leading shipping
and maritime law firm in Indonesia. The team is
led by a partner and foreign legal adviser and
includes seven associates. SSEK’s shipping
and maritime practice covers the full spectrum.
The team’s work includes advising companies
in the natural resources sector on Indonesia’s
cabotage rules, acting for foreign shipping
companies in the acquisition and sale of ves-

sels, assisting clients in entering into joint ventures with Indonesian shipping entities, assisting with licensing requirements, and advising
foreign cruise lines on their operations in Indonesia. The team has worked on numerous major
port projects and advised some of the biggest
port operators in the world. SSEK is active in
representing lenders and buyers in ship and rig
leases.
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